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EXECUTIVE SUMMARY

Pricing information, and with it the ability to compare relative prices of alternatives, is an 
extremely important part of how both consumers and suppliers discern value for most items 
and services in the United States. Yet decades of laws and regulations eroded the incentive 
for prices to be disclosed in health care—even for routine, non-emergent, and shoppable care.

The Trump administration dramatically changed that status quo with two major regulations 
that force health care providers and payers to disclose actual prices to the individual patient 
and comprehensive pricing data to the general public. Congress followed suit by requiring 
providers and payers to provide personalized pricing information to patients in 
advance of care.

Reversing decades of opaque pricing has not happened overnight, but there have been 
positive developments along the way to full implementation of the three major federal price 
transparency provisions. This report provides a brief overview of recent federal action, 
suggests reasons for optimism despite slow and uneven compliance, and makes six 
recommendations to policymakers for improvement:

1. Codify the rules.
2. Improve compliance through enforcement.
3. Expand the scope of the hospital price transparency rule to 

other facilities.
4. Establish a process for updating the standards for the machine-

readable files.
5. Reduce the size of the Transparency in Coverage machine-readable files.
6. Avoid sharp turns.
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When President Trump signed the health care price transparency executive order in the 
Entrance Hall of the White House on June 24, 2019, supporters knew that uncovering clear 
and straightforward prices for medical care still faced an uphill battle. The intervening four 
years have witnessed the resolution of the major legal challenges, continuity between 
administrations, the initial phase of implementation and utilization, and a groundswell of 
bipartisan support.

As a former White House official who helped develop and design the price transparency 
regulations in the Trump administration,1 this author sees these early results as encouraging. 
Stakeholders have pointed out meaningful improvements to make the reported prices more 
accessible and easier to use, but policymakers should be wary of broad changes that could 
upheave progress before the foundations have settled.

This report provides an overview of recent federal action on health care price transparency, 
suggests reasons for optimism despite slow and uneven compliance, and makes 
recommendations for improvement.

OVERVIEW OF FEDERAL ACTION ON HEALTH CARE PRICE 
TRANSPARENCY

Federal action on health care price transparency has had three main thrusts. The first two 
originated from requirements in the Patient Protection and Affordable Care Act (P.L. 111-148 
and P.L. 111-152)—first fully executed by the Trump administration (Executive Order 13877) 
and then strengthened by the Biden administration (Executive Order 14036). Congress 
passed the third in the No Surprises Act at the end of 2020.2

Hospital Transparency3

Beginning January 1, 2021, hospitals were required to make public a comprehensive machine-
readable file with the prices of all items and services provided by the hospital, including the 
negotiated rates with payers (including commercial insurers, Medicare Advantage plans, and 
Medicaid managed care plans) and the discounted cash price. The machine-readable 
condition is important to ensure that these files, which were anticipated to be large, could be 
captured and digested with the help of technology.

1 Theo Merkel, “Trump’s Efforts to Make Medical Prices Transparent Are Good for America,” CNN.com, January 3, 2020, https://www.cnn.
com/2020/01/03/perspectives/health-care-transparency/index.html.

2 Part of the Consolidated Appropriations Act, 2021 (P.L. 116-260).

3 “Medicare and Medicaid Programs: CY 2020 Hospital Outpatient PPS Policy Changes and Payment Rates and Ambulatory Surgical 
Center Payment System Policy Changes and Payment Rates. Price Transparency Requirements for Hospitals To Make Standard Charges 
Public,” 84 Fed. Reg. 65524 (Nov. 27, 2009), https://www.federalregister.gov/documents/2019/11/27/2019-24931/
medicare-and-medicaid-programs-cy-2020-hospital-outpatient-pps-policy-changes-and-payment-rates-and.

https://CNN.com
https://www.cnn.com/2020/01/03/perspectives/health-care-transparency/index.html
https://www.cnn.com/2020/01/03/perspectives/health-care-transparency/index.html
https://www.federalregister.gov/documents/2019/11/27/2019-24931/medicare-and-medicaid-programs-cy-2020-hospital-outpatient-pps-policy-changes-and-payment-rates-and
https://www.federalregister.gov/documents/2019/11/27/2019-24931/medicare-and-medicaid-programs-cy-2020-hospital-outpatient-pps-policy-changes-and-payment-rates-and
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Additionally, hospitals must display in a consumer-friendly format the prices for 300 
shoppable service bundles, including 70 shoppable services specified by the Centers for 
Medicare and Medicaid Services (CMS).

The American Hospital Association sued to prevent this information from being made public. 
A D.C. District Court judge rejected this challenge,4 and that ruling was upheld upon appeal.5

Transparency in Coverage6

Starting on January 1, 2022, health plans and issuers in the individual and group markets were 
required to make public two machine-readable files. One file must include the negotiated 
rates with in-network providers for all covered items and services (the “in-network file”). The 
other must provide the allowed amounts that these payers have reimbursed out-of-network 
providers for items and services within a specified 90 day time period (the “allowed amount 
file”). These datasets cover more items and services than the hospital rule did because they 
include all providers that have contracts with or have received payment from payers rather 
than only hospitals.

The Trump administration also required a third file including the prices of all covered 
prescription drugs (the “prescription drug file”). Post-sale discounts and rebates between the 
various intermediaries in the pharmaceutical supply chain can make it difficult to know what is 
really being paid. Thus, the rule would have required that the machine-readable drug file 
include a historical net price that reflects the amount the health plan or issuer ultimately paid 
for the drug net of all the post-sale discounts and rebates.

Additionally, starting on January 1, 2023, health plans and issuers were to make available a 
consumer-facing online price comparison tool with required outputs such as the gross charge, 
negotiated rate, and out-of-pocket share for 500 services, with all services required to be 
available by 2024.

The U.S. Chamber of Commerce, its affiliate the Tyler Area Chamber of Commerce,7 and the 
Pharmaceutical Care Management Association (PCMA) challenged the Transparency in 

4 American Hospital Association et al v. Azar, No. 1:2019cv03619 - Document 35 (D.D.C. 2020), https://law.justia.com/cases/federal/
district-courts/district-of-columbia/dcdce/1:2019cv03619/213316/35/.

5 Adam Lidgett, “DC Circ. Backs Trump's Hospital Price Transparency Rule,” Law360, January 4, 2021, https://www.law360.com/
articles/1341225/dc-circ-backs-trump-s-hospital-price-transparency-rule.

6 “Transparency in Coverage,” 85 Fed. Reg. 72158 (Nov. 12, 2020), https://www.federalregister.gov/documents/2020/11/12/2020-24591/
transparency-in-coverage.

7 R. Christopher Raphaely, “US and Tyler Texas Chambers of Commerce Sue Feds to Block Portions of the Health Plan Transparency Rule,” 
JD Supra, August 13, 2021, https://www.jdsupra.com/legalnews/us-and-tyler-texas-chambers-of-commerce-6494432/.

https://law.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2019cv03619/213316/35/
https://law.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2019cv03619/213316/35/
https://www.law360.com/articles/1341225/dc-circ-backs-trump-s-hospital-price-transparency-rule
https://www.law360.com/articles/1341225/dc-circ-backs-trump-s-hospital-price-transparency-rule
https://www.federalregister.gov/documents/2020/11/12/2020-24591/transparency-in-coverage
https://www.federalregister.gov/documents/2020/11/12/2020-24591/transparency-in-coverage
https://www.jdsupra.com/legalnews/us-and-tyler-texas-chambers-of-commerce-6494432/
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Coverage rule in federal court.8 The PCMA is the trade association for pharmaceutical benefit 
managers—intermediaries contracted out by health plans and issuers to negotiate lower 
prices from pharmaceutical companies—and particularly objected to disclosure of the 
historical net price of drugs.

Shortly after the lawsuits were filed, the Biden administration delayed enforcement of the 
machine-readable files by six months until July 1, 2022.9 After this move, the U.S. Chamber of 
Commerce and its affiliate dropped their lawsuits. In a demonstration of the support for health 
care price transparency among employers, the Tyler Area Chamber of Commerce, 
representing businesses in the northeastern Texas city of Tyler (approximately 100,000 
residents), indicated it wanted to withdraw from the lawsuit “based upon feedback from 
community leadership.”10

In the same announcement that delayed enforcement, the Biden administration also decided 
to pause the prescription drug file requirement before the effective date and solicited 
comment as to its interaction with new requirements included in the Consolidated 
Appropriations Act that similar drug pricing information be reported to the Department of 
Health and Human Services (HHS) as opposed to being made public. This action caused the 
PCMA to eventually drop its lawsuit against the rule,11 but it has resulted in a subsequent 
lawsuit by the Foundation for Government Accountability (FGA) over failing to follow through 
with the full rule.12

No Surprises Act
Starting on January 1, 2022, providers and facilities were to provide a “good faith estimate” of 
expected charges upon the scheduling of an item or service or at request to the individual or 
to his or her plan, issuer, or carrier. Upon receiving the good faith estimate, the plan, issuer, or 
carrier was to send the covered individual an “advanced explanation of benefits” in clear, 
understandable language within a specified period.

However, in the same announcement that delayed the enforcement of the in-network and 
allowed amount machine-readable files and paused the prescription drug file indefinitely, the 

8 Pharmaceutical Care Management Association v. United States Department of Health and Human Services, 1:21-cv-02161, (D.D.C.), https://
www.courtlistener.com/docket/60178178/pharmaceutical-care-management-association-v-united-states-department-of/.

9 Department of Labor, “FAQs About Affordable Care Act and Consolidated Appropriations Act, 2021: Implementation Part 49,” August 20, 
2021, https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-49.pdf.

10 Anna Wilde Mathews, “Business Groups Withdraw Suit Challenging Health-Price Transparency Rule,” Wall Street Journal, August 26, 2021, 
https://www.wsj.com/articles/business-groups-withdraw-suit-challenging-health-price-transparency-rule-11629998986.

11 Robert King, “PCMA Pulls Lawsuit over Rebate Disclosure Rule after Reaching Deal with Biden Admin,” Fierce Healthcare, December 2, 
2021, https://www.fiercehealth care.com/payer/pcma-pulls-lawsuit-over-rebate-disclosure-rule-after-reaching-deal-biden-admin.

12 Sara Hansard, “End Delay of Drug Price Transparency Rule, Employer Group Urges,” Bloomberg Law, March 28, 2023, https://news.
bloomberglaw.com/health-law-and-business/end-delay-of-drug-price-transparency-rule-employer-group-urges.

https://www.courtlistener.com/docket/60178178/pharmaceutical-care-management-association-v-united-states-department-of/
https://www.courtlistener.com/docket/60178178/pharmaceutical-care-management-association-v-united-states-department-of/
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/faqs/aca-part-49.pdf
https://www.wsj.com/articles/business-groups-withdraw-suit-challenging-health-price-transparency-rule-11629998986
https://www.fiercehealth
https://care.com/payer/pcma-pulls-lawsuit-over-rebate-disclosure-rule-after-reaching-deal-biden-admin
https://news.bloomberglaw.com/health-law-and-business/end-delay-of-drug-price-transparency-rule-employer-group-urges
https://news.bloomberglaw.com/health-law-and-business/end-delay-of-drug-price-transparency-rule-employer-group-urges
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Biden administration indicated that it would not enforce the good faith estimate (except for 
uninsured or self-pay patients) or the advanced explanation of benefits until a future 
rulemaking establishes standards for transferring data between providers and facilities and 
plans and issuers. In September 2022, the Departments of HHS, Treasury, and Labor put out a 
request for information on the subject, but the rulemaking is still forthcoming. 
Implementation appears to be delayed because of concerns over the ability of providers and 
plans to transfer data in a standard application programming interface and safeguard 
personal health information.13

For uninsured or self-pay patients, enforcement of the good faith estimate requirement began 
on January 1, 2023, but only for the primary provider and facility. (Enforcement discretion 
continues for co-providers and co-facilities until the conclusion of the forthcoming 
rulemaking on data sharing.14)

Interaction
The fragmented nature of health care led Congress to apply transparency requirements to 
multiple actors when it passed the Affordable Care Act. The Trump administration sought to 
ensure that basic information would be available in a straightforward, accessible form for 
individuals (thus the 300 shoppable services in consumer-friendly format requirement for 
hospitals and the online price comparison tool requirement for payers) and in more 
comprehensive forms for employers, payers, providers, entrepreneurs, and researchers (thus 
the machine-readable file requirements for both hospitals and payers).

The machine-readable files, while in their initial form only digestible to more sophisticated 
data experts, provide potentially the broadest and most transformative value. Implemented 
properly, these will provide the robust data sets needed for employers to identify better value, 
payers to negotiate better contracts, more efficient providers to undercut competition, 
developers to engineer travel app-like tools for individual patients and consumers, and 
applications not yet imagined.15

After the regulatory actions, Congress determined that in addition to the general information 
already required to be made public, potential patients should be able to get more personalized 

13	 “Request	for	Information;	Advanced	Explanation	of	Benefits	and	Good	Faith	Estimate	for	Covered	Individuals,”	87	Fed.	Reg.	56905	(Sep.	
16, 2022), https://www.federalregister.gov/documents/2022/09/16/2022-19798/
request-for-information-advanced-explanation-of-benefits-and-good-faith-estimate-for-covered.

14 CMS, “FAQs About Consolidated Appropriations Act, 2021 Implementation—Good Faith Estimates (GFEs) for Uninsured (or Self-Pay) 
Individuals—Part 3,” December 2, 2022, https://www.cms.gov/files/document/good-faith-estimate-uninsured-self-pay-part-3.pdf.

15 Brian Blase, “Transparent Prices Will Help Consumers and Employers Reduce Health Spending,” Galen Institute and the Texas Public 
Policy Foundation, September 27, 2019, https://galen.org/assets/Blase_Transparency_Paper_092719.pdf.

https://www.federalregister.gov/documents/2022/09/16/2022-19798/request-for-information-advanced-explanation-of-benefits-and-good-faith-estimate-for-covered
https://www.federalregister.gov/documents/2022/09/16/2022-19798/request-for-information-advanced-explanation-of-benefits-and-good-faith-estimate-for-covered
https://www.cms.gov/files/document/good-faith-estimate-uninsured-self-pay-part-3.pdf
https://galen.org/assets/Blase_Transparency_Paper_092719.pdf
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information on network status and expected charges in anticipation of care (thus the good 
faith estimate and advanced explanation of benefits).

FEDERAL RULES ARE ALREADY HAVING AN IMPACT

Much of the commentary around the implementation of health care price transparency has 
been around the size, complexity, and sometimes poor quality of the machine-readable files. 
What has gotten less attention is that even while the kinks are being worked out, newly 
available pricing data is being utilized in a way that is helping patients get better value.

*The requirements for two of the three fi les are being enforced, but the prescription drug fi le has been indefi nitely delayed.

**Until 1/1/2024, the online price comparison tool only needs to provide pricing information on 500 services.

***Enforcement of the good faith estimate has started but only for uninsured and self-pay for the primary provider and facility.

Table 1: Summary of Recent Transparency Efforts

Action Provision Reporting 
Entity Audience Data

Scheduled 
Effective 

Date

Actual 
Enforcement 

Date

Hospital 
transparency rule

Machine-
readable fi le 
with prices 
of items and 
services

Hospitals

Employers, 
payers, 
providers, 
entrepreneurs, 
researchers, 
and individuals

General 1/1/21 1/1/21

Prices of 300 
shoppable 
services in 
consumer-
friendly format

Hospitals Individuals General 1/1/21 1/1/21

Transparency in 
Coverage rule

Machine-
readable 
fi les with 
in-network 
negotiated 
rates, out-
of-network 
allowed 
charges, and 
drug prices

Health plans 
and issuers

Employers, 
payers, 
providers, 
entrepreneurs, 
researchers, 
and individuals

General 1/1/22 7/1/2022*

Online price 
comparison 
tool

Health plans 
and issuers Individuals General 1/1/23 1/1/2023**

No Surprises Act

Good faith 
estimate and 
advanced 
explanation 
of benefi ts

Providers 
and health 
plans and 
issuers

Individuals Personalized 1/1/22 N/A***
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A straightforward example comes from one of the consumer-facing provisions. A Wisconsin 
woman highlighted by CMS in Health Affairs16 saved $1,000 on two tests by going to a 
different location of the same hospital system just 20 minutes away. Using the hospital’s 
publicly posted shoppable services, the patient found a CT scan for 60 percent less than the 
one she was originally scheduled for and an echocardiogram for 45 percent less.17 She then 
verified that lower cost was what she was actually charged—complete with a screenshot of 
her explanation of benefits. This example is a vivid demonstration of savings that patients, 
albeit well-informed and well-motivated ones, are achieving with their newfound access to 
prices—in this situation without even leaving the same hospital system.

The machine-readable files themselves, while not yet meeting their full potential, are still 
being used in productive ways. In conversations with those on the forefront of price 
transparency efforts, Paragon has heard from a major consulting firm helping lower-cost 
providers make the case to payers to drive more patient volume in their direction. 
Entrepreneurs have relayed how they are providing pricing data to employers to compare 
rates to those of other payers and to other providers in the same region.

In December 2022, multiple unions utilized pricing information from the publicly available 
machine-readable files as part of a lawsuit against Elevance, the insurance company formerly 
known as Anthem, alleging that the charges billed for were higher than those agreed to in 
their contract.18 An employer-led health care coalition, the Employers’ Forum of Indiana, has 
enhanced its public-facing hospital transparency tool by using data from the hospital 
machine-readable files, aggregated and cleaned by the transparency-focused start-up 
Turquoise Health.19 Researchers have used the data to reinforce concerns over dramatic 
variation in health care services among regions, within a region, even within a single hospital, 
and how cash prices are often lower than even the lowest negotiated rate.20

PROGRESS WILL ACCELERATE

Despite the initial implementation, the average patient, employer, or other interested party 
does not yet have easy access to clear prices for any health care service or item of his or her 
choosing. Significant improvements should happen for several reasons: Compliance is 

16 Meena Seshamani and Douglas Jacobs, “Hospital Price Transparency: Progress and Commitment to Achieving Its Potential,” Health 
Affairs, February 14, 2023, https://www.healthaffairs.org/content/forefront/
hospital-price-transparency-progress-and-commitment-achieving-its-potential.

17 See her story at https://rrins.wistia.com/medias/rkefb7g3aq.

18 Berger Montague, “Class Action Litigation Filed Against Anthem,” https://bergermontague.com/cases/
class-action-litigation-filed-against-anthem/.

19 Employers’ Forum of Indiana, “Sage Transparency,” https://employerptp.org/sage-transparency/.

20 John Xuefeng Jiang, Ranjani Krishnan, and Ge Bai, “Price Transparency in Hospitals—Current Research and Future Directions,” JAMA 
Network, January 5, 2023, https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2800088.

https://www.healthaffairs.org/content/forefront/hospital-price-transparency-progress-and-commitment-achieving-its-potential
https://www.healthaffairs.org/content/forefront/hospital-price-transparency-progress-and-commitment-achieving-its-potential
https://rrins.wistia.com/medias/rkefb7g3aq
https://bergermontague.com/cases/class-action-litigation-filed-against-anthem/
https://bergermontague.com/cases/class-action-litigation-filed-against-anthem/
https://employerptp.org/sage-transparency/
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2800088
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improving, data experts and entrepreneurs are learning how to manage and translate the 
massive amounts of data, and stakeholders are becoming more familiar with the opportunities 
that health care price transparency presents.

Compliance Is Improving
As mentioned above, the hospital rule was the first transparency provision to take effect. 
Patient Rights Advocate, a nonprofit organization focused on promoting system-wide health 
care price transparency, and others have well documented that initial compliance was dismal. 
In July 2021, Patient Rights Advocate found only 5.6 percent of the random 500 hospitals they 
surveyed in compliance with the rule.21 Low initial compliance likely results from a variety of 
factors, including COVID-19, uncertainty over litigation, and the initial very modest civil 
monetary penalty for non-compliance of $300 per day.

Encouragingly, the Biden administration increased the penalty to a scale based on number of 
hospital beds at a facility with a new maximum fine of $5,500 per day (over $2 million per 
year) starting on January 1, 2022. While CMS has been reluctant to enforce the penalty so far, 
in April 2023 the agency reported sending out 730 warning notices and 269 requests for 
corrective action plans.22 As displayed in Figure 1, these moves have led to a corresponding 
increase in the number of hospitals posting machine-readable files.

21 PatientRightsAdvocate.org, “Semi-Annual Hospital Price Transparency Compliance Report: July 2021,” https://static1.squarespace.com/
static/60065b8fc8cd610112ab89a7/t/60f1c225e1a54c0e42272fbf/1626456614723/PatientRightsAdvocate.org+Semi-Annual+Hospital
+Compliance+Report.pdf.

22 CMS, “Hospital Price Transparency Enforcement Updates,” April 26, 2023, https://www.cms.gov/newsroom/fact-sheets/
hospital-price-transparency-enforcement-updates.
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Source: Turquoise Health, “Price Transparency Impact Report: Q1 2023,” p. 14,
https://s3.amazonaws.com/turquoise-app.user-uploads/impact_reports/Turquoise_Health_Impact_Report_Q1_2023.pdf.

Figure 1: Hospitals with Machine-Readable Files

https://PatientRightsAdvocate.org
https://static1.squarespace.com/static/60065b8fc8cd610112ab89a7/t/60f1c225e1a54c0e42272fbf/1626456614723/PatientRightsAdvocate.org+Semi-Annual+Hospital+Compliance+Report.pdf
https://static1.squarespace.com/static/60065b8fc8cd610112ab89a7/t/60f1c225e1a54c0e42272fbf/1626456614723/PatientRightsAdvocate.org+Semi-Annual+Hospital+Compliance+Report.pdf
https://static1.squarespace.com/static/60065b8fc8cd610112ab89a7/t/60f1c225e1a54c0e42272fbf/1626456614723/PatientRightsAdvocate.org+Semi-Annual+Hospital+Compliance+Report.pdf
https://www.cms.gov/newsroom/fact-sheets/hospital-price-transparency-enforcement-updates
https://www.cms.gov/newsroom/fact-sheets/hospital-price-transparency-enforcement-updates
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Just posting a file is the bare minimum and says nothing about quality or accuracy, but the 
trend shows clear progress. This is despite significant accommodations made by CMS to 
those in violation of the regulation, as the FGA illustrated in a recent report.23

Compliance with the Transparency in Coverage rule by health plans and issuers has been both 
better and worse than hospitals’ compliance. The percentage of payers that have publicly 
displayed machine-readable files within the first six months is higher than that of hospitals.24 
However, there are still concerns over quality and potentially the accuracy of the data—
reinforced by variation in the prices being reported from month to month.25 The Transparency 
in Coverage rule did go into effect a year and a half after the hospital rule, and there has also 
been limited public notice of enforcement actions by either the federal government or 
states—the primary enforcers of the applicable section of the Public Health Service Act.

Data Experts and Entrepreneurs Are Catching Up to Complexity
Starting in January, Health Affairs Forefront ran a series of posts on price transparency,26 
including observations on the data itself and the resulting research, recommendations for 
improvements,27 and instructions for those seeking to use the information for app 
development.28 This provides a snapshot of what has been published in the larger health 
literature since the rules took effect. Even more exciting is the stream of activity in the health 
sector, from legacy consulting firms to a range of start-ups using various approaches to 
transform the health pricing data into actionable information. Not all approaches will succeed, 
but the public availability of the pricing data should allow the best methods to rise to the top.

Stakeholders Are Becoming Increasingly Aware of Opportunities
As Brian Blase has pointed out, employers are particularly well positioned to take advantage 
of price transparency in health care.29 Employers have strong incentives to lower health care 
spending to attract employees with higher wages. Employers may have more flexibility than 
insurers do, as insurers typically desire to maintain relationships with local providers, and hold 
more leverage from volume and larger financial resources at stake than the individual 

23 Hayden Dublois, “How the Biden Administration Is Enabling Hospitals to Violate Price Transparency Requirements,” Foundation for 
Government Accountability, June 28, 2023, https://thefga.org/research/enabling-hospitals-to-violate-price-transparency/

24 Yang Wang et al., “Insurer Price Transparency Rule: What Has Been Disclosed?,” Health Affairs Forefront, February 2, 2023, https://www.
healthaffairs.org/content/forefront/insurer-price-transparency-rule-has-been-disclosed.

25 David Muhlestein, “Commercial Insurer Price Transparency: A Comparison of Four National Payers,” Health Affairs Forefront, May 25, 
2023, https://www.healthaffairs.org/content/forefront/commercial-insurer-price-transparency-comparison-four-national-payers.

26 See the Health Affairs series at https://www.healthaffairs.org/topic/bms150.

27 Yang Wang et al., “How to Analyze and Improve the Usability of Insurer Price Transparency Data,” Health Affairs Forefront, May 25, 2023, 
https://www.healthaffairs.org/content/forefront/analyze-and-improve-usability-insurer-price-transparency-data.

28 Daniel Cullen et al., “Using Publicly Available Health Plan Pricing Data for Research and App Development,” Health Affairs Forefront, May 
19, 2023, https://www.healthaffairs.org/content/forefront/
using-publicly-available-health-plan-pricing-data-research-and-app-development.

29 Blase, “Transparent Prices Will Help Consumers.”
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consumer. However, all but the most aggressive human resources departments tend to be 
risk-averse and reluctant to innovate, as health care is usually not the source of the business’ 
marginal advantage and is primarily provided as a benefit to attract and retain employees. To 
the extent that human resources departments stay inactive in this fight, they are leaving a 
significant opportunity on the table to increase savings, maximize the overall compensation 
provided to their employees, and attract the best possible workforce.

In September 2022, the National Alliance of Healthcare Purchaser Coalitions, a nonprofit that 
represents over 12,000 employers covering 45 million Americans, released a public playbook 
on how employers can use health care price transparency to obtain more value for their 
employees.30 Patient Rights Advocate has published case studies of employers and labor 
unions using transparency to lower health care costs for their employees and members.31 As 
industry leaders and advocacy organizations demonstrate success and provide best practices, 
more employers will likely use price transparency to improve the value of their health benefits.

RECOMMENDATIONS

The health care price transparency rules sought to make information public quickly and in a 
decentralized way. This was by design and an acknowledgement that the federal government 
does not have a monopoly on the best ideas for how to display prices. While this has made 
implementation unusually public (and at times, described as “messy”), it has allowed 
supporters and critics alike to provide constructive feedback on how to improve the process.

There are several steps the Biden administration, Congress, and states could take to improve 
the effectiveness of the rules and expand health care price transparency.

1. Codify the Rules
Congress should codify the general framework of the transparency regulations, with special 
attention to the most comprehensive elements—the public disclosure of negotiated rates for 
both hospitals and payers in a machine-readable format. This should provide additional 
assurance to stakeholders that it is worth investing in solutions based on price transparency 
and dissuade further effort from opponents to undermine the rule or not comply.

The House of Representatives, where jurisdiction over these policies is shared by three 
committees, has started to move bipartisan legislation to do just this. On May 24, the Energy 

30 National Alliance of Healthcare Purchaser Coalitions, “Hospital Price Transparency Playbook,” June 7, 2023, https://www.
nationalalliancehealth.org/resources/hospital-price-transparency-playbook/.

31 PatientRightsAdvocate.org, “Case Studies,” https://www.patientrightsadvocate.org/employer-toolkit-case-studies.

https://www.nationalalliancehealth.org/resources/hospital-price-transparency-playbook/
https://www.nationalalliancehealth.org/resources/hospital-price-transparency-playbook/
https://PatientRightsAdvocate.org
https://www.patientrightsadvocate.org/employer-toolkit-case-studies
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and Commerce Committee reported out the Promoting Access to Treatments and Increasing 
Extremely Needed Transparency (PATIENT) Act, which includes language to codify the 
hospital and health plan transparency regulations, with minor modifications, by a unanimous 
vote of 49-0. On July 12, the Education and Workforce Committee passed a similar codification 
of the provisions within its jurisdiction, the Transparency in Coverage Act, by a vote of 38-1.

On July 26, the Ways and Means Committee reported the Health Care Price Transparency Act 
to codify the transparency rules by a vote of 25-16, with those voting against it largely 
expressing concerns about subject matter unrelated to the overwhelmingly bipartisan price 
transparency provisions.32 The Ways and Means Committee would take positive steps to put 
many transparency requirements into statute, but it partially undermines the purpose of 
codification of the hospital rule by granting the secretary of HHS discretion over whether to 
require disclosure of payer-specific negotiated rates. The previous secretary of HHS has 
discretion under current law and determined that the best interpretation of standard charges 
(the term used in current statute) is the actual price paid for items and services—the payer-
specific negotiated rate. Explicitly saying a future secretary can reverse this progress is 
misguided and could empower the opponents of broad price disclosure.

The enhanced discretion appears to be out of concern for overlap between some of the 
content in the prices disclosed by hospitals and payers. When evaluating this concern, 
policymakers should keep in mind that price disclosure by providers should be the natural 
state of affairs, as it is in other industries, and the current opacity has only been enabled by 
other misguided policies.33 Hospitals have also already begun to disclose these prices. 
Therefore, additional compliance cost should be minimal. Finally, hospital disclosure of payer-
specific negotiated rates provides value distinct from the value of the Transparency in 
Coverage rules as the format is more easily searchable for consumers and employers, and it 
includes more payers. (Notably, hospitals disclose the prices they charge Medicare Advantage 
and Medicaid Managed Care plans.)34

States frustrated with lack of compliance with the hospital price transparency rules have also 
moved to codify the requirements into state law, often with additional penalties. Thus far, 

32 Those voting no brought up a primary concern of the lack of transparency into private equity ownership of health care providers, a subject 
beyond the scope of this report.

33	 Optimally,	policymakers	would	take	action	to	address	these	too.	However,	modifying	the	most	significant	policies	enabling	opacity	–	the	
heavy preference third party payment established through federal programs and the tax code and the high barriers to entry for 
competitors	enshrined	at	both	the	federal	and	state	level	–	involve	significantly	more	tradeoffs	than	taking	the	incremental	step	of	
promoting competition through price disclosure.

34 Those voting no on the Ways and Means Committee brought up a secondary concern of the lack of Medicare Advantage prices—a 
concern	that	would	be	mitigated	by	retaining	the	requirement	on	hospitals	to	make	payer-specific	negotiated	rates	public.	The	
Transparency in Coverage requirements have never applied to Medicare Advantage plans as the statutory authority under the Employee 
Retirement Income Security Act, the Internal Revenue Code, and the Public Health Service Act applies to group health plans and health 
insurance issuers in the group and individual markets.
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Arizona,35 Colorado,36 Minnesota,37 Texas,38 and Virginia39 have all successfully passed 
measures. Legislation has been introduced in approximately 20 states.

2. Improve Compliance Through Enforcement
The threat of enforcement action has improved the amount of data that is being reported, but 
the usability of both the hospital and health plan data continues to suffer from lack of 
compliance. The Biden administration made a significant and productive step in strengthening 
the civil monetary penalty for non-compliance of the hospital rule, and it should now assess 
that enhanced penalty on facilities that still refuse to appropriately report. In a recently 
proposed rule, CMS has also suggested that it may require hospitals to attest to the accuracy 
of the pricing data presented, another positive step. Congress should codify the enhanced 
penalty and attestation for hospitals in statute. The PATIENT Act as unanimously reported out 
of the Energy and Commerce Committee would put the enhanced penalty into statute. The 
Ways and Means Committee–reported language takes the enhanced penalty a step further by 
creating an additional penalty for persistent noncompliance.

For the Transparency in Coverage rule, the size of the penalty has never been a problem. 
Health plans and issuers out of compliance with the applicable section of the Public Health 
Service Act could face a maximum penalty of $100 per day per member. However, as is the 
case with other federal health insurance regulations, the final rule explains how enforcement 
is shared by the states and the federal government:

[S]tates will generally be the primary enforcers of the requirements imposed upon health 
insurance issuers by the final rules. The Departments expect to work closely with state 
regulators to design effective processes and partnerships for enforcing the final rules.

While states may have initially been tepid to embrace their role in enforcing price 
transparency due to lack of experience with the new requirements, the popularity of making 
health care prices transparent and strong bipartisan support provides an opportunity for 
states to bolster their reputation on health care issues. Already, several state legislatures 
have introduced or passed new bills to claim power to oversee the hospital transparency 

35 Greg Hahne, “AZ Legislature Passes Bill That Increases Price Transparency for Hospital Charges,” KJZZ, April 7, 2023, https://kjzz.org/
content/1843590/az-legislature-passes-bill-increases-price-transparency-hospital-charges.

36 Dave Muoio, “Colorado’s New Hospital Price Transparency Law Adds ‘Real Teeth’ to Weak Federal Enforcement, Experts Say,” Fierce 
Healthcare, August 10, 2022, https://www.fiercehealth care.com/providers/
colorados-new-hospital-price-transparency-law-adds-real-teeth-weak-federal-enforcement.

37 See the Minnesota law at https://www.revisor.mn.gov/laws/2023/0/Session+Law/Chapter/70/.

38 Brad Johnson, “Texas Hospital Price Transparency Rule Posted by State Agency, Violators Face Steep Fines,” The Texan, March 6, 2023, 
https://thetexan.news/texas-hospital-price-transparency-rule-posted-by-state-agency-violators-face-steep-fines/.

39 Jakob Emerson, “Virginia’s Hospital Price Transparency Law Takes Effect,” Becker’s Hospital Review, July 6, 2023, https://www.
beckershospitalreview.com/hospital-finance/virginias-hospital-price-transparency-law-takes-effect.

https://kjzz.org/content/1843590/az-legislature-passes-bill-increases-price-transparency-hospital-charges
https://kjzz.org/content/1843590/az-legislature-passes-bill-increases-price-transparency-hospital-charges
https://www.fiercehealth
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https://thetexan.news/texas-hospital-price-transparency-rule-posted-by-state-agency-violators-face-steep-fines/
https://www.beckershospitalreview.com/hospital-finance/virginias-hospital-price-transparency-law-takes-effect
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requirements that were originally purely federal in nature. State enforcement of Transparency 
in Coverage, on the other hand, would be simply using authority already exercised by state 
insurance regulators. Even just one or two states that enhance enforcement could go a long 
way to changing the national price transparency landscape given the national reach of 
multiple insurers.

Senators Mike Braun (R-IN) and Maggie Hassan (D-NH) have joined to call for more aggressive 
enforcement for both the hospital40 and health plan transparency rules41 by the Biden 
administration.

3. Expand Scope of the Hospital Rule to Other Facilities
When the Trump administration promulgated the transparency rules, it was working within 
the statutory authority Congress provided. Among providers, this authority was limited to 
hospitals. Congress has since revisited this with the good faith estimate requirement in the No 
Surprises Act, but this is limited to specific estimates for specific procedures for 
specific patients.

As positive steps, the Energy and Commerce Committee would institute price transparency 
requirements for clinical labs, and the Ways and Means Committee would add both labs 
and imaging.

Congress should also consider applying price transparency to ambulatory surgical centers 
(ASCs). ASCs are often more cost-efficient alternatives to hospital outpatient departments, 
and physician-owned ASCs have a strong incentive to demonstrate their relative value by 
publishing their prices. In fact, entrepreneurial ASCs provide some of the better examples of 
the positive effect of price transparency.42 However, ASCs are increasingly owned or partially 
owned by hospital systems.43 Applying similar price transparency requirements would thus 
be a way to enhance competition and the ability for patients to shop effectively for care.

40	 Office	of	Sen.	Maggie	Hassan,	“Senators	Braun	and	Hassan	Call	for	Enforcement	of	Hospital	Price	Transparency	Rule	in	Letter	to	CMS,”	
press release, September 21, 2021, https://www.hassan.senate.gov/news/press-releases/
senators-braun-and-hassan-call-for-enforcement-of-hospital-price-transparency-rule-in-letter-to-cms.

41	 Office	of	Sen.	Maggie	Hassan,	“Senators	Hassan,	Braun	Urge	Administration	to	Close	Loopholes	That	Allow	Insurance	Companies	to	Hide	
Prices for Health Care Plans,” press release, March 9, 2023, https://www.hassan.senate.gov/news/press-releases/
senators-hassan-braun-urge-administration-to-close-loopholes-that-allow-insurance-companies-to-hide-prices-for-health-care-plans.

42 Ron Shinkman, “Oklahoma Surgery Center’s Transparency Sparks Price War,” Fierce Healthcare, July 22, 2013, https://www.fiercehealth 
care.com/finance/oklahoma-surgery-center-s-transparency-sparks-price-war.

43 Avanza Intelligence, “2021-2022 Hospital Leadership: ASC Survey,” https://avanzastrategies.com/wp-content/uploads/2022/07/
Avanza-Intelligence-2021-2022-Hospital-Leadership-ASC-Survey.pdf.
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The Ways and Means Committee legislation does include ASCs, though it potentially mutes 
the impact by giving the secretary of HHS discretion on whether to require the disclosure of 
payer-specific negotiated rates.

States have also begun to expand scope. When Minnesota enacted legislation to codify 
hospital price transparency, it also expanded the requirements to outpatient surgical centers 
and any medical or dental practice that has a revenue above $50 million per year.44

4. Establish a Process for Updating the Standards for the Machine-
Readable Files
When implementing the Transparency in Coverage machine-readable file, the three 
departments that oversee the rule took proactive steps to help the public deal with the size 
and complexity of the files. This includes specifying a data format (json), providing a schema 
that standardizes what data is to be presented and how, and setting up a GitHub website with 
downloadable information that also serves as a venue for discussion between those 
interacting with the data and experts from CMS.45 The departments, and CMS in particular, 
should be applauded for this proactive approach.

That said, even if the original schema was perfect for that moment in time, it will need to 
evolve along with innovations in provider payment. While there may be some incentive for 
payers and providers to obscure true prices through complex contract arrangements, 
collaboration among industry, data and policy experts, consumers and employers, and 
government regulators can help ensure that the data best reflects the prices consumers 
ultimately pay for a service.

The hospital transparency rule includes fewer required specifications than Transparency in 
Coverage on how to display pricing data in the machine-readable files, which has frustrated 
some transparency advocates.46 Informed by recommendations from a technical expert 
panel, CMS recently proposed mandating the use of a template that was previously voluntary 
for hospitals.

As suggested by others,47 the administration (and if necessary, Congress) should ensure that 
consultation with a similar technical expert panel is part of a routinized mechanism to update 

44 See the Minnesota law at https://www.revisor.mn.gov/laws/2023/0/Session+Law/Chapter/70/.

45 See the Transparency in Coverage technical implementation guide at https://github.com/CMSgov/price-transparency-guide.

46 Justin Lo, “Ongoing Challenges with Hospital Price Transparency,” Peterson-KFF Health System Tracker, February 10, 2023, https://www.
healthsystemtracker.org/brief/ongoing-challenges-with-hospital-price-transparency/

47 Michael Chernew et al., “Transparency in Coverage: Recommendations for Improving Access to and Usability of Health Plan Price Data,” 
https://georgetown.app.box.com/s/1ezsggz1c7smsaexkr8rght15sokgusl.
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the schema, labeling, and other relevant parameters required under both the Transparency in 
Coverage rule and the hospital transparency rule.

5. Reduce the Size of the Transparency in Coverage Machine-Readable Files
One almost universal observation on the initial implementation of the Transparency in 
Coverage rule has been the sheer size of the machine-readable files. Much of this was 
anticipated, although there are some aspects that were not. One instance has been the 
publishing of prices for providers that do not actually provide that service (what some have 
termed “zombie rates”48 or “ghost codes”49) that has massively increased the amount of data 
that is being reported. Entrepreneurs and data experts have come up with ways to deal with 
this challenge, but concerns remain that the absence of a standardized approach could 
complicate the picture presented to end users.

Duplicative information is another concern. Some of this has reportedly been resolved over 
time as health plans and issuers themselves become more familiar with the reporting 
requirements and best practices, and additional compliance should assist with inappropriate 
duplication. Experts have noted that legitimate duplication (such as when a payer has 
identical prices across providers or across plans) also provides opportunities for consolidation 
of reporting not permitted by the current formatting specifications, which could be resolved 
through additional technical guidance by CMS.50

One tension in the allowed amount file in the final rule was the balance between providing 
information on prices for out-of-network providers and protecting personal health information 
(the fear being that publishing one or two historical payments could be traced back to a 
specific individual). The rule therefore specified that allowed amounts for out-of-network 
were not to be reported unless there were at least 20 unique claims. The relatively few out-of-
network providers that meet this threshold has resulted in the allowed amount file providing 
little value.51 As a way to ease compliance burden, Congress could consider modifying, further 
limiting, or ending the requirement for the machine-readable allowed amount file.

6. Avoid Sharp Turns
While almost all policy changes suffer from a lag time between enactment and results, 
federal requirements for price transparency in health care have had to contend with delays 

48 Clarify Health Institute, “Confronting the Zombie Rate Apocalypse: Clarify-ing Payer Rates,” December 2022, https://clarifyhealth.com/
wp-content/uploads/2022/12/Confronting-the-Zombie-Rate-Apocalypse-Clarify-ing-Payer-Rates.pdf.

49 Muhlestein, “Commercial Insurer Price Transparency.”

50 Benedic N. Ippolito, Loren Adler, and Matthew Fiedler, “Assessing Recent Health Care Proposals from the House Committee on Energy 
and Commerce,” American Enterprise Institute, May 15, 2023, https://www.aei.org/articles/
assessing-recent-health-care-proposals-from-the-house-committee-on-energy-and-commerce/.

51 Muhlestein, “Commercial Insurer Price Transparency.”
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related to a global pandemic, major litigation, a change in administration, and an industry 
largely reticent to comply. As such, any proposed changes to price transparency requirements 
should be balanced against the time it may take the federal agencies to revise their 
regulations, stakeholders to adjust, and compliance regimes to adapt. While incremental 
improvements such as those suggested above would improve the initial rules, major changes 
to the fundamental framework of the current reporting requirements or ones that 
significantly increase the cost of compliance should be avoided.

CONCLUSION: REVERSING DECADES OF OPAQUE PRICING 
WELL WORTH THE EFFORT

Public policy experts have long claimed that health care is “different” from almost every 
aspect of the American economy, immune to the normal feedback loop where the value of 
goods and services is established by numerous, repeated, and ongoing voluntary transactions 
by consumers and suppliers. Over decades, some of the same experts have successfully 
advocated for policies—namely third-party payment, high barriers to entry, and robust 
government subsidization—that reinforced the same outcome they predicted. The result has 
been a U.S. health care system almost engineered to be opaque and inefficient. Individual 
patients and employers are expected to defer to insurance companies or the government to 
determine value for even routine care, and providers are largely insulated from more efficient 
competition and unmotivated to be transparent about the cost or quality of care.

As health care costs have grown as a portion of the economy and a share of the average 
family’s budget, the status quo has grown more and more untenable. The seemingly 
overwhelming preference of the “experts” has been to grant even more authority to 
themselves. Wage and price controls fell out of favor for most sectors of the economy back in 
the 1970s,52 yet they are omnipresent in health care and are routinely pointed to as a “new” 
solution to our ills. In September 2022, the Congressional Budget Office embraced 
“regulating prices paid to providers” as the most effective way to reduce health care spending 
for the 180 million Americans still in the commercial market53—despite the fact that federal 
health programs (the same programs that doom the country’s long-term fiscal solvency) have 
used this purported solution for over 40 years.54

52 David R. Henderson, “Price Controls: Still a Bad Idea,” Hoover Institution, January 20, 2022, https://www.hoover.org/research/
price-controls-still-bad-idea.

53	 Congressional	Budget	Office,	Policy Approaches to Reduce What Commercial Insurers Pay for Hospitals’ and Physicians’ Services, 
September 29, 2022, https://www.cbo.gov/publication/58222.

54 Paul Winfree, “The Contribution of Federal Health Programs to U.S. Fiscal Challenges and the Need for Reform,” Paragon Health Institute, 
January 2023, https://paragoninstitute.org/wp-content/uploads/2023/01/20230109_Winfree_FiscalSustainabilityofHealthPrograms_
FINAL_202301310949.pdf.
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The confidence displayed in price controls is breathtaking—and misplaced. Not only does it 
require appropriately pricing hundreds of thousands of goods and services; it also defers to 
government bureaucrats and politicians to shape the delivery of care, steer investment, and 
anticipate the health needs of tomorrow.

Price transparency is an important piece of an alternative vision. Instead of consolidating more 
decision-making power in the technocrat class, patients and employers should be enabled to 
explore their options with providers and payers competing to provide the highest value. Where 
patients have had both the incentive and pricing information to shop for care, the result has 
been cost savings55—but prior to the widespread availability of pricing information, those 
instances have been too infrequent.

While skeptics raise concern over the lack of incentive insured patients have to shop and the 
power of providers in consolidated markets, those are reasons to adopt additional reforms to 
empower patients and reduce barriers to entry56—not reasons why prices should be denied to 
patients who want them. The recent actions by the federal government, and some states, to 
force health care prices to be made public are about enabling more Americans to achieve the 
positive results seen thus far across a wider array of services. Policymakers should build off 
these efforts, but first they must see the new health price transparency rules through.

55 Zach Y. Brown, “An Empirical Model of Price Transparency and Markups in Health Care,” August 2019, http://www-personal.umich.
edu/~zachb/zbrown_empirical_model_price_transparency.pdf.

56 HHS, Department of the Treasury, and Department of Labor, Reforming America’s Healthcare System Through Choice and Competition, 
https://www.hhs.gov/sites/default/files/Reforming-Americas-Healthcare-System-Through-Choice-and-Competition.pdf.
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